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HOW TO USE YOUR 
LAW BOOKS 


By CAPT. J. I. Loy. USMC 


oe there appeared in the JAG 

JOURNAL an article setting forth a trial pro- 
cedure recommended for use in summary courts 
martial. To all those officers in the field who have 
additional duties as recorders that article should 
serve as a ready and accurate reference. With 
this thought in mind, it is believed that another 
basic article would not be amiss. This article, 
dealing with the question of how a recorder in a 
small organization goes about using the limited 
legal references available to him in order to find 
some point of law, fits in with the JAG Journat’s 
program of aiding those officers of the naval serv- 
ice who are not lawyers, yet are called upon to act 
as such in the discharge of their duties. 

Many of us in the naval service have learned 
about the material which this article will discuss, 
through experience and the trial and error 
method. It is hoped that all officers, especially 
the newly commissioned ensigns and second 
lieutenants, who are called upon to be recorder, or 
defense counsel, will profit by the article, and that 
it will aid them in performing a very important 
part of the duties required of them by their ac- 
ceptance of a commission in the naval service. 

Assume that you have been assigned as the re- 
corder of a summary court-martial convened by 
your battalion commander, or ship’s captain, as 
the case may be. After receiving the specifica- 
tion preferred against the accused you give him 
his copy and inform him of his rights, as pre- 
scribed by Naval Courts and Boards. Then you 
ask him that all important question, how is he 
going to plead, to which you get the answer you 
secretly have dreaded, “not guilty”. Your long 
awaited problem'‘is here, and your question is 
what to do about it. 


First of all, you should get all the tools of your 
new trade that are available. In a battalion, or 
on board any sizable ship, you will probably find 
that there is a copy of Naval Courts and Boards, 
a complete set of Court-Martial Orders, and maybe 
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a 1916 Naval Digest. 








It is doubtful, but possible, 
that there is available also a textbook on criminal 
‘aw or evidence, such as Clark and Marshall on 
Crimes and Underhill’s Criminal Evidence. 

Many problems will immediately confront you, 
such as: does the specification state an offense; 
what are the elements of the offense; which ele- 
ments must be proved; what evidence can be in- 
troduced; etc. Some of these problems, or maybe 
all of these and many more, could possibly be 
presented in your case, and you must know the 
answers to them. 

The first place to start is with “Old Faithful,” 
Naval Courts and Boards. Becoming thoroughly 
familiar with Naval Courts and Boards, and in 
particular with the sections which pertain to your 
case, cannot be overemphasized. Don’t be content 
to read the one section you think is pertinent. 
Study the index and cross references, anything 
that might have a bearing on your problem. In 
reading the sections, digest the material, and be 
sure that you understand it. 

If you can’t understand what Naval Courts 
and Boards has to say about the subject, or if it 
doesn’t cover the point enough to suit you, or if 
the material is ambiguous, the next place to look 
is in the Court-Martial Orders. The orders are 
printed in various groups. The period covering 
the years 1916 to 1937 is compiled in a two-volume 
edition with a separate cumulative index. The 
orders from 1938 to 1948 are in monthly editions 
which can be bound together as yearly editions. 
A yearly index is available for each year from 
1938 to 1948. From January 1949 to date, the 
orders are in monthly editions, and again, each 
has an index. The Naval Digest, 1916, is a digest 
of selected opinions of the Judge Advocate Gen- 
eral of the Navy given prior to 1916. 

There are two ways to use the CMOs to find 
the point of law desired. Since the most recent 
ruling on any point is controlling, you may want 
to start your search in the index of the latest 
yearly volume. As in Naval Courts and Boards, 
try every possible heading listed, in order to make 
sure you have exhausted the subject. As an ex- 
ample, if you are attempting to find something 
about when the best evidence rule applies, look 
under “Best Evidence,” “Evidence,” and “Docu- 
mentary Evidence.” Or if your subject is how far 
you can go on the cross-examination of an ac- 
cused while he is a witness, look under such sub- 
ject headings as “Accused,” “Testimony,” “Wit- 


nesses,” “Cross-examination,” “Evidence,” etc. If 
you don’t find what you want, turn to the next 
preceding year, and so on until you find the ap- 
plicable precedent. 

The other way to find a Court Martial Orde 
on your particular question is to start with the 
index of the compiled volumes for the years 1916- 
1937. This index, because it covers many years 
of Court-Martial Orders, will very naturally cite 
more cases on each particular subject. If you find 
your point of law in this compiled volume, you 
are not through looking. Remember that the 
latest case on point is the controlling case, so you 
must now find out whether this point of law which 
you found in the compiled volume is still being 
followed or not. To help you do this, a table of 
court-martial citations is printed in the front of 
the cumulative index for the compiled volumes. 
In the left-hand column of this citation table is 
a list of cases that are cited in later cases. On 
the right-hand side, opposite each cited case, is a 
list of the citing cases. Small numbers appearing 
beside the page number of the cited cases indicate 
whether the case was “not followed,” “modified,” 
“overruled,” “distinguished,” or “reconsidered.” 
If there is no small number indicating such action, 
it means that the case was merely cited, and you 
must then read the case to see whether the point 
of law you are interested in is referred to or not. 


Since the citations in the cumulative index only 
go up to 1937, your research on this point is not 
yet complete. Following the index, in each sub- 
sequent yearly volume of the Court Martial Or- 
ders, is a table of citations similar to the one in 
the compiled index, except that no indications 
are made’ to show whether the case has been fol- 
lowed or overruled. It is necessary, therefore, to 
study each citing case, not only to determine 
whether the rule of law is still being followed, but 
also to discover whether the case even discusses 
your problem. In addition to the citations, these 
yearly indexes contain a list of sections of Naval 
Courts and Boards, pages of the Naval Digest, 
and Articles of Navy Regulations cited in the 
Court Martial Orders published during that year. 

Generally, you can find your answer in the 
books we have referred to so far. However, if 
you have any of the textbooks on crimes or crimi- 
nal evidence, be sure to study those sections which 
deal with your question. The textbooks, in dis- 
cussing a point and all its ramifications, cite many 
cases, both Federal and State, to support the gen- 





3 


eg A Bn Mla Pied ily 20 


eral statements of law presented. Remember that 
because the Navy is a Federal agency we must 
follow Federal decisions where there is a conflict 
between Federal and State legal precedents. As 
an example, in some States an admission against 
interest made by an accused is prima facie invol- 
untary, and before it can be introduced by the 
prosecution it must be shown to be voluntary. 
Other States and the Federal courts follow the 
rule that such an admission is presumed to be vol- 
untary, if no contention to the contrary is made 
by the accused at the trial. Regardless of which 
rule we like, we would follow the latter, the Fed- 
eral rule. 

So far the discussion has been, generally, how 
to use the reference books. Let’s take a few ex- 
amples and see if you are able to find the present 
law governing certain hypothetical situations. 

Assume that the specification you received as 
recorder alleged that the accused did“ * * * 
wilfully, wrongfully, and without proper author- 
ity, attempt to destroy property of the United 
States, to wit, a radio in the recreation room of 
said barracks.” One of your duties as recorder 
is to make sure that the specification states an of- 
fense. To do this you first check it with a sample 
specification in Naval Courts and Boards. The 
Naval Courts and Boards index under the subjects 
of “Attempting,” “Destruction of Property,” and 
“Property, public,” all refer to section 59, speci- 
fication 4. Referring to that section you will see 
that your specification follows the sample, except 
that it doesn’t say how the accused attempted to 
destroy the radio. 

Looking back at the index again, under “At- 
tempts,” you will find the subtopic “What consti- 
tutes an attempt—section 43”; and, under 
“Charges and Specifications,” the subtopics “Ele- 
ments of—section 27,” “Rules for drawing up— 
section 26-27,” and “Stating fact with certainty— 
section 32.” You should then read the sections 
mentioned, and in doing so, you will find that sec- 
tion 27 says, in paragraph 4: “It is not sufficient 
that the accused be charged generally with having 
committed an offense, but the particular acts or 
circumstances attending a specific offense must be 
distinctly set forth in the specification.” And, in 
section 32, Naval Courts and Boards uses the 
words quoted above and adds, “All facts, circum- 
stances, and intent must be set forth with cer- 
tainty and precision * * *,” 

From what you have discovered so far it ap- 


pears that the specification in question doesn’t 
set forth distinctly the particular act which was 
done. However, to make sure that you under- 
stand these sections of the book you can check 
Court-Martial Orders. Start with the 1948 vol- 
ume and search both the index and the citation 
table. Under the subject of “Attempts” you find 
four cases referred to, and under “Charges and 
Specifications, defective,” you find nothing on 
your question. When you check the citations you 
find on page 34 that Section 59, Naval Courts and 
Boards (the section containing the sample speci- 
fication) has been cited in three cases. 

You now have seven cases to examine, to see 
if your point happens to be covered in this volume 
of Court Martial Orders. Starting with the cita- 
tion cases, the first reference given to you is 1-34 
(CMO 1, 1948, page 34). You find that this case 
touches upon the types of acts which will support 
the charge of Scandalous Conduct, and therefore 
it doesn’t concern your present problem. The 
next citation given is 5-158 (CMO 5, 1948, page 
158). When you read this case you find on page 
159, in the second paragraph, the point of law 
you have been looking for. The specification 
alleged that the accused did “* * * attempt 
to break arrest and escape the aforesaid shore 
patrol.” The Court Martial Order holds: 
“*# * * the specification was defective in that 
it fails to set forth the particular acts and circum- 
stances constituting the attempt (CMO 8, 1946, 
284) .” 

You should now read the 1946 Court Martial 
Order cited, to see whether it elaborates on the 
point, or is to be distinguished from this case in 
any way. On page 284 of CMO 8, 1946 you find 
that the specification alleged that the accused did 
“attempt to break his arrest * * *.” This 
Court Martial Order says, in the first paragraph, 
“The use of the word ‘attempt’ without more, is 
insufficient (CMO’s 85, 1920, 12; 2, 1940, 144).” 
You certainly need go no further now, as you have 
clearly established that the specification is defec- 
tive and must be changed. Further, you have 
published opinions of the Judge Advocate Gen- 
eral to show the convening authority, in case he 
doesn’t agree with you. 

Let’s take another hypothetical situation. 
Assume that the accused, a private, is alleged to 
have wilfully, maliciously, and without justifiable 
cause struck one J—, another private. You as the 
recorder, have introduced evidence during the 
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trial to show that the accused, while in a local bar, 
ealled J— obscene names and that J— then vi- 
ciously attacked the accused. The accused, to keep 
from being knocked down, returned the blows and 
was successful in knocking J— down. J— got _ 
up and started to leave the building but the 

accused followed him and hit him a few more 


times before J— went out the door. The accused 
contends that he was only striking J— in self- 
defense. You, as the recorder, should give the 
court the law on this problem of self-defense. To 
prepare this statement of law as part of your 
argument, you must find the law involved. 

You know that self-defense may be a defense 
to the offense of striking another person, but the 
particular question presenting itself here is how 
far may the accused go in defending himself. In 
finding the answer to the preceding hypothetical 
problem you started with the latest Court Mar- 
tial Order, so just for practice start this search 
with the red, three-volume compilation of CMO’s. 
In looking for this question, the probable head- 
ings to search under would be “Self-defense,” 
“Striking,” and “Assault and Battery.” If you 
look under the first topic, self-defense, you will 
see four possible references, two under self-de- 
fense as to Assault and Battery, and two as a de- 
fense to Striking Another Person in the Navy. 
Under the topics “Striking” and “Assault and 
Battery,” you will find the same four Court Mar- 
tial Orders cited. You then look at these four 
cases and find that they all deal with just the fact 
that under certain circumstances self-defense is 
a good defense to a charge of striking or assault- 
ing, and thus do not touch on our question 
that is, how far may one go in defending himself. 

Naval Digest, under the same topic headings, 
tells you nothing except under the section on self- 
defense ; it says to refer to “Manslaughter 12,” and 
“Murder 32.” Looking under the 12th section of 
Manslaughter you find on page 356 in the third 
paragraph from the bottom of the page, the fol- 
lowing : “But care must be taken that the resistance 
does not exceed the bounds of mere defense and 
prevention, for then the defender would himself 
become the aggressor.” This answers your ques- 
tion, but this definition is given in a decision re- 
ferring to manslaughter, so you should continue 
your search to see if you can find the same reason- 
ing applied to a mere striking. 

Go now to the yearly volumes again and, as 
before, start with the latest. Under the familiar 





topic headings there apparently is nothing in the 
monthly editions of 1949. In the 1948 volume 
you find nothing under the topic headings, but 
section 61 Naval Courts and Boards (Striking 
Another in the Navy) is cited in the citation table. 
However, upon looking at the case you find that 
your point is not discussed. In the 1947 volume 
you find nothing at all. Turning to the 1946 edi- 
tion you find nothing in the index, but section 61 
is cited again. Upon checking you find that this 
case discussed the problem of how to plead the 
charge of striking. 

In the 1945 volume, section 61 is cited, but again 
it deals with the subject of pleadings. However, 
the topic headings refer you to 6-277 (CMO 6, 
1945, page 277). Here you find that it was held 
that the accused, charged with Striking Another 
Person in the Navy, was acting in self-defense. 
The Court Martial Order said, “The two or more 
blows which the accused struck after the first 
blow, were delivered immediately, in the heat of 
the fight, and were all part of one scuffle. * * *. 
It could not be said that these additional blows 
were so clearly excessive as to be vindictive.” This 
case seems to infer what you want—that is, that 
the defense can be no more than is necessary under 
the circumstances. However, there might be a 
better case so you should continue to search for it. 

In the 1944 volume of Court Martial Orders, 
the topic heading, “Self-defense,” refers you to 
1-153 (CMO 1, 1944, page 153), and here, at last, 
is the very case you have been looking for. The 
Court Martial Order says, “If the accused used 
force against his assailant that was clearly ex- 
cessive and all out of proportion to the attack, he 
himself would be guilty of assault and battery.” 
This is the statement of the law that you will want 
to include in your argument, because it will sup- 
port your contention that when the accused fol- 
lowed J— to the door after the fight and contin- 
ued to hit him, he was striking without justifiable 
cause. Before leaving the Court Martial Orders 
you should check the citation table in the 1945, 
1946, 1947, and 1948 volumes to see if this case 
has been cited. After a check you see that it 
hasn’t been cited, so you can safely say this is the 
latest CMO on your point and thus should be 
controlling. 

In addition to those references already men- 
tioned, there is another reference which is prob- 
ably available to you at this time. This is the 
Jaa Journat itself. In the February, 1949 issue 
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the Journat announced that articles appearing in 
the Jac Journat may be cited, not as official 
legal determinations, but rather as accurate state- 
ments of the law which have been verified and 
checked to determine their validity as such. 
The Journau has published an index to legal 
points discussed in the Journat from August 
1947 to July 1948, and from time to time supple- 
mental indexes will be printed. Many of the 
common problems which arise in courts martial 
every day are discussed in the Journal, and you 
should consult this publication and read it as you 
would your Naval Courts and Boards when pre- 
paring to try or defend an involved case. 

Whenever you are going to try or defend a case 
before a naval courts-martial, try to predict all 
the questions of law which will come before the 
court. After determining these questions use 
your reference books in the manner we have dis- 
cussed in order to get the latest ruling on each 
question. You can then go into the courtroom 
with the feeling that you are fully prepared to 
argue your case and collateral questions with con- 
fidence, knowing that you have authorities to cite 
in support of your contentions. 


STATE TAXATION 
OF 
NAVY GASOLINE 


By CDR W. A. Hearn, USN 


HERE IS NO SUBJECT of State taxation 
which is of greater interest to the Armed 
Services than gasoline taxes. This is true be- 
cause of the enormous quantities of gasoline and 
other petroleum products which are consumed by 
the Services, and the trend in recent years to sub- 
ject this gasoline to State taxation. It is very 
probable that the Army, Navy, and Air Forces use 
within the United States more petroleum prod- 
ucts than any other consumer. 
There has been established the Armed Services 
Petroleum Purchasing Agency, which enters into 
contracts with distributors for the purchase of 


petroleum products in all regions of the country. 
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These contracts are for stated periods, usually 6 
months, and provide for the delivery of an esti- 
mated number of gallons as ordered by the operat- 
ing activities throughout the United States. For 


one region, comprising an area of five States, there 


are 69 such contracts. 

The operating activities order their require- 
ments from the distributors with whom these con- 
tracts are made and the fuel is paid for by the 
Service making the purchase. Substantially all 
of the petroleum products used by the Armed 
Services within the United States are purchased 
in this manner. 

The Services consume annually within the 
United States approximately 3,400,000 barrels of 
motor vehicle fuel, and about 12,000,000 barrels of 
aviation fuel. The total annual domestic pro- 
curement of all petroleum products is approxi- 
mately 70,000,000 barrels. With the exception of 
aviation fuel, aviation lubricating oil, and heavy 
greases, delivery is usually taken at the location 
of the ordering activity. Aviation fuel is pur- 
chased f. o. b. seller’s plant and usually distrib- 
uted in Government owned tank cars. There are 
3,340 tank cars owned by the Government being 
used for this purpose, as well as others which are 
leased from time to time, to the Government. 

Appropriations for gasoline are made in terms 
of dollars and not in terms of the number of gal- 
lons or barrels needed to meet requirements. 
Hence the capacity of the Services to purchase is 
necessarily reduced to the extent that State gaso- 
line taxes must be reimbursed to the distributor. 
This reduction can be substantial. The average 
tax of 5 cents per gallon represents, roughly, one- 
third of the purchase price of a gallon of gasoline. 
If taxes were applied to all motor vehicle fuel 
bought and consumed in the United States by the 
Services, it would reduce the funds available for 
buying gasoline by approximately $7,000,000 an- 
nually and thus reduce annual purchases by about 
47,600,000 gallons. 

As a consequence, the Armed Services, like any 
business concern or private individual, must be 
tax conscious in an effort to provide the maximum 
number of gallons of gasoline from the limited 
funds available. 

In the light of the historic implied immunity 
of the Federal Government from State and local 
taxes, the question might be asked “To what ex- 
tent may a State lawfully apply its tax to sales 
to the United States?” The answer to this ques- 
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tion is not simple or certain, and it might be well 
to analyze the present status of the law without 
resorting to great detail. 

The doctrine of intergovernmental immunity is 
founded on the principle that a government has 
the inherent right to carry on its governmental 
functions free from undue influences, regulation, 
or control. The application of the doctrine does 
not depend upon the weight of the burden or the 
extent of the resulting interference with sovereign 
independence. Where it applies, the principle is 
absolute, wholly unaffected by matters of distinc- 
tion or degree. Thus, any governmental action 
which restricts, burdens, or otherwise directly in- 
terferes with the functions of another government, 
runs afoul of this prohibition. This doctrine pro- 
tects the Federal and State governments from tax- 
ation of one by the other, and is an essential safe- 
guard for preserving the right of each government 
to exercise its powers within its own sphere. 


Recent opinions of the Supreme Court relating 
to the question of implied immunity have not 
threatened these basic principles; rather these 
opinions have drawn a distinction between a bur- 
den which is the direct result of a State’s power 
to tax, and a burden which represents the economic 
consequence of a tax imposed upon those who have 
no tax immunity. 

This development in the law is well illustrated 
by comparing the case of Panhandle Oil Company 
v. Mississippi, 277 U. S. 218, and the case of Ala- 
bama v. King and Boozer, 314 U. S. 1. In the 
Panhandle case there was before the Court the ap- 
plication of a State gasoline tax to sales of gaso- 
line to the Government. The taxing statute im- 
posed a privilege tax, measured by each gallon 
of gasoline sold by any person engaged in the 
business of distributing gasoline. Under the 
terms of the statute a purchaser was not entitled 
to buy gasoline without paying the tax charged 
to the dealer. The question involved was whether 
a tax imposed upon the Government’s vendor, 
measured by the number of gallons sold to the 
Government, constituted such a burden on the 
Government as to invalidate the tax. In holding 
the tax invalid the Court rested its decision on 
two grounds: (1) that the imposition of a tax 
based on a sale to the Government constituted a 
burden upon the transaction by which the Govern- 
ment secures the things desired for its govern- 
mental purposes and (2) that exacting a trib- 
ute that is, imposing an economic burden on 


such transactions for the support of the State— 
constituted an imposition of a tax against the 
United States. 

In the King and. Boozer case a State sales tax 
was imposed upon the sale of lumber by a supplier 
to a contractor, for use in the performance of a 
cost-plus-a-fixed-fee contract with the Govern- 
ment. In accordance with the terms of the con- 
tract, the Government was bound to reimburse the 
contractor to the extent that he was liable for any 
taxes lawfully imposed. The Supreme Court 
ruled that the contractor, and not the Govern- 
ment, was the purchaser of the lumber from the 
supplier; that the legal incidence of the tax was 
on the purchaser; and the tax was not invalid be- 
cause the “economic burden” of the tax would be 
shifted from the contractor to the Government by 
reason of the Government’s contractual commit- 
ments. The Court expressly overruled the Pan- 
handle case insofar as it asserted governmental 
immunity based upon the economic burden of a 
tax. It is important to observe that the Govern- 
ment was not a party to the taxable transaction 
in this case. In other words, it was insulated 
from the taxable incident. 

The sole burden on the Government as a result 
of the tax in the King and Boozer case was the 
economic burden caused directly by its contract 
and not by imposition of the tax. While in the 
Panhandle case, in addition to the increased price 
of the gasoline, there was the direct imposition of 
a tax on the Government’s transaction. As stated 
in the language of the Court “It (Mississippi) 
may not lay any tax upon transactions by which 
the Government secures the things desired for its 
governmental purpose.” 


It would appear that this was not idle language, 
for in Indian Motorcycle Company v. United 
States 283 U. S. 570 in which the Federal Gov- 
ernment unsuccessfully sought to impose a Fed- 
eral excise tax on the sale of a motorcycle to a 
municipality, the Court said that “the tax is laid 
directly on the sale to a governmental agency of 
an article purchased for governmental purposes. 
The sale and purchase constitutes a single trans- 
action in which the purchaser is an essential 
participant.” 

While the Court in the King and Boozer case 
stated that the Panhandle case was overruled in- 
sofar as it was based on the economic burden 
theory, the Court did not go all the way and say 
that a tax may be based on a sale to the Federal 
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Government. Following this decision it was ad- 
ministratively held in some States that a direct 
tax could now be laid on a sale to the United 
States. 

Whether the Court intended the language in 
King and Boozer to be construed so broadly has 
been the subject of much speculation. It is of 
interest to note that in the Government’s brief 
filed in the Supreme Court in this case it was 
urged that the Court abandon all implied immu- 
nity except where the legal incidence of the tax is 
imposed on the purchaser. The Court did not 
see fit to go so far, and whether its action in this 
regard is indicative of what will be held, when 
the question is squarely presented, is something 
for the lawyers to worry about. 

The later case of United States & Mesta Ma- 
chine Co. v. Allegheney County, 322 U.S. 174, de- 
cided 3 years after the King and Boozer case, may 
shed some light on the Court’s thinking. In that 
case a property tax was levied against a contrac- 
tor in possession of Government-owned machine 
tools, based on the value of the Government-owned 
property. The legal incidence of the tax was 
on the contractor, and no lien was claimed against 
the Government-owned property. This tax was 
held to impose an unconstitutional burden on the 
Government. It would seem that a tax imposed 
on sales of gasoline to the Government where the 
legal incidence of the tax is on the seller places 
upon the Government no Jess a direct’ burden. 
Mr. Justice Frankfurter in his dissent in the Mesta 
case seems to recognize this analogy for he stated 
that King and Boozer means nothing unless it au- 
thorizes a tax on third persons when the trans- 
action which gives rise to the tax is with the 
Government. 

In the levy of gasoline taxes, the States collect 
the tax from the distributor and the distributor 
in turn is reimbursed by the consumer. This is 
true whether the distributor is the taxpayer, or 
the consumer is the taxpayer and the distributor 
merely collects the tax as an agent or trustee for 
the State. These are distinctions without differ- 
ences, because in all cases the tax is ultimately 
paid by the consumer. If the immunity of the 
Government from such taxation is to turn solely 
on the position of the legal incidence of the tax, 
it would seem that the basis for the immunity has 
become artificial. I know of no better illustration 
than to compare the situation existing in two 
neighboring States. 
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The motor vehicle fuel tax law of the State of 
Arizona imposes upon every distributor a license 
tax of 5 cents per gallon. Although this language 
imposes a privilege tax on the distributor, the 
courts of that State have taken cognizance of the 
ultimate resting place of the tax, and held that the 
legal incidence of the tax is on the consumer. 
A few miles away, in the State of California, the 
motor vehicle fuel tax is likewise imposed upon 
the distributor as a license tax for the privilege of 
distributing gasoline. However, the. California 
courts have held that the legal incidence of this 
tax is on the distributor. Thus, the California 
tax is said to be good when applied to sales to 
the United States and by the same analogy the 
Arizona tax may not be applied to such sales. I 
am unable to find anything in the California law 
which would support the view that it imposes 
any less a burden on a sale to the United States 
than would the Arizona tax, when applied to a 
similar transaction. 

As a consequence, the immunity of the Gov- 
ernment ceases to depend upon the quantity and 
nature of the interference with a Federal function, 
but depends entirely upon whom the legislature 
and the courts of the State choose to designate as 
the taxpayer. 

Perhaps the final answer will come from the 
Supreme Court. It has long been held that as be- 
tween private litigants the laws of a State, as 
interpreted by the State courts, will be binding 
upon the Supreme Court. But where Federal 
rights are involved, this rule does not necessarily 
apply. As stated by the court in the Mesta case, 
“Where a Federal right is concerned, we are not 
bound by the characterization given to a State tax 
by State courts or legislatures, nor relieved by it 
from the duties of considering the real nature of 
the tax and its effect upon the Federal rights 
asserted.” 

Consistent with this language the court may 
well take the realistic view of a State gasoline tax, 
and say that when applied to sales to the United 
States it is a conswmer tax. This result would 
establish immunity from all sales taxes irrespec- 
tive of the wording of the taxing statute or the 
interpretations of the local courts. Furthermore 
this result would not compromise the legal inci- 
dence theory of immunity. 

Among the States which place the incidence of 
the gasoline tax on the distributor there are eight 
that have removed or restricted the Government’s 


exemption from tax. These changes in the law 
have been mage subsequent to the decision in the 
King and Boozer case. It would seem that 
whether a State shall have the right to impose an 
excise on sales to the United States will resolve 
itself into a political question. Whether King 
and Boozer authorizes such an imposition, or 
whether the Supreme Court at some future time 
gives its blessings to such taxes, it will remain 
within the province of Congress to legislate on the 
subject, and either prohibit or sanction such taxa- 
tion as it may see fit. ; 

Gasoline taxes when first imposed were levied 
on the premise that those who use the highways 
should pay for their construction and mainte- 
nance. Generally, the taxing statutes of the vari- 
ous States have preserved this original concept, 
and provide that the tax should be confined to the 
gasoline used in the operation of motor vehicles 
on the highway. This result is reached by pro- 
viding for the refund of the tax paid on all gaso- 
line not so used. The language of the statutes 
may vary but the purpose of the refund provisions 
is preserved in most instances. As a consequence 
there have developed certain practical problems 
and difficulties, which present themselves in con- 
nection with the imposition of the tax on motor 
vehicle fuel sold to the Armed Services. 

As you are aware, military and naval activities 
are generally located on large reservations, over 
which the United States Government exercises 
jurisdiction and which contain many miles of 
roads and streets, none of which are public high- 
ways. Large numbers of gasoline-burning equip- 
ages are employed on these reservations which, 
either by their nature, or the purpose for which 
used, never leave the reservation. Other equip- 
ment does leave the reservation and use the public 
highways in varying degree. Since only a frac- 
tional part of the total motor vehicle fuel con- 
sumed in the operation of this equipment is used 
on the highways the question arises, in view of the 
refund provisions, whether the imposition of tax 
on fuel sold to the Armed Services develops any 
substantial amount of revenue for the States. 

The Navy has had some experience with this 
problem. Over a 12-month period, in one of the 
States that has eliminated the exemption on motor 
vehicle fuel sold to the Government, the Navy pur- 
chased and consumed approximately 8,000,000 gal- 
lons of motor vehicle fuel. On the purchase of 
this fuel the Navy paid a State tax of approxi- 
mately $350,000. The refund provisions of the 


law authorized the consumer to obtain a refund of 
tax paid on gasoline not consumed on the high- 
ways of the state. 

Accurate usage records revealed that less than 
19 percent of this gasoline was used on the high- 
ways, and tax refunds were obtained on approxi- 
mately 6,500,000 gallons. In the neighborhood of 
100 refund claims were filed and the taxes re- 
funded amounted to about $275,000. For every 
dollar of tax paid at the time of purchase the 
State refunded about 81 cents. The experience of 
the Army and Air Force would seem to be com- 
parable. 

In order to meet the refund requirements each 
naval activity was required to maintain extensive 
and accurate records of usage and to prepare re- 
fund claims, all at considerable administrative 
burden and expense. The State was required to 
audit, check, and process the claims and issue re- 
fund warrants. In the light of these circum- 
stances, it may be asked whether the State has 
derived any net revenue. It may well be that in 
the final analysis the imposition of the tax has 
resulted in a lot of nonproductive administrative 
effort at the expense of the taxpayers of the State 
and the taxpayers of the United States. 

It would hardly be the answer to this problem 
to say that the Navy should forego its right to re- 
fund, when the refunds involved represent an 
amount equal to the purchase price of about 
1,800,000 gallons of gasoline—20 percent more 
gasoline than all the naval activities within the 
State consumed on the highways within the 12- 
months’ period. 

Furthermore, there might be questioned the 
propriety of a State law which causes the Navy 
to pay over to the State, out of money appropri- 
ated by Congress to operate the Navy, $275,000 
which it did not owe the State, and then be re- 
quired to run the risk of loss of all or part, in the 
event of some administrative failure to fully com- 
ply with the refund procedures established by the 
State law. 

There is a practical solution to this problem 
which would not jeopardize a State’s purpose to 
collect the tax on gasoline consumed in Govern- 
ment vehicles using the public highways. This 
solution involves an amendment to the taxing 
statutes establishing an exception with respect to 
the bulk deliveries of gasoline sold to the Armed 
Services. It is believed that the reduction in net 
revenue caused by this exemption would be 
negligible. 
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LINE OF DUTY STATUS—PART I 


By LCDR J. C. Roberts, USN 


HE FOLLOWING article has been prompted, 

in part, by the new interest in line of duty 
status created by the recent enactment of Public 
Law 108, Eighty-first Congress, first session (ap- 
proved 20 June 1949). This legislation, which 
will be discussed later in this article, has greatly 
extended the scope of benefits offered to Naval Re- 
serve personnel who are injured while performing 
any type of training duty. It should be useful, 
now and for the future, to set forth a short history 
of line of duty and to discuss, briefly, questions of 
general interest in connection with determinations 
of this question, as, for instance, the following: 
(1) What is the theory of a dine of duty determina- 
tion? (2) What is the connection between line of 
duty and misconduct? (3) What are the present 
rules for determining line of duty status? (4) 
What statutes presently require a line of duty 
determination ? 

Until 17 September 1944, the Navy Department’s 
precedents upon the question of line of duty status 
were based largely upon the construction of this 
phrase as set forth in various opinions of the At- 
torney General and in one Federal court case. 
The essential provisions of the first published opin- 
ion of the Attorney General on this subject, dated 
17 May 1855 (7 Op. Atty. Gen. 150) were substan- 
tially as follows: In determining the question of 
line of duty it is necessary to determine whether 
the cause of disability (or death) is “connected by 
some line of co-ligation with the performance of 
duty of an official or professional nature.” In 
other words, the phrase line of duty was used to 
denote that an act of duty performed must have 
relation of causation, mediate or immediate, to the 
injury or disease producing incapacity or death. 

The above construction by the Attorney General 
in 1855 was followed by the executive departments 
of the Government for more than half a century. 
The necessity for making a determination of line 
of duty status, however, has existed almost from 
the foundation of the Government in both the naval 
and military service, because of the use of that 
phrase in various acts of Congress granting certain 
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benefits to persons in the service, or to their bene- 
ficiaries. For instance, a very early act relating 
to the Navy, that of 2 March 1779, provided that 
“every officer, seaman, or marine, disabled in the 
line of duty, shall be entitled to receive for his own 
life, and the life of his wife, if a married man at 
the time of receiving the wound, one-half his 
monthly pay.” [Emphasis supplied. | 

The act of 2 March 1779, supra, is the first Act 
relating to the Navy in which a legal right was 
granted dependent upon the condition that the 
disability was incurred “in the line of duty.” 
Coming down to a later period, we find, for another 
example, the act of 20 January 1813 providing a 
pension for the widow or children, in certain cases, 
where an “officer of the Navy or Marines shall be 
killed or die, by reason of a wound received in the 
line of duty.” Here the legal right is again estab- 
lished and the condition of line of duty continues. 

At this point we might inquire into the theory 
of a determination under the provisions of statutes 
similar to the above. It is obvious that all of the 
various laws relating to the Army or Navy using 
the phrase line of duty have been enacted for the 
same purpose—the granting of certain benefits 
whenever disability or death occurred in the line 
of duty. Each such statute, then, has involved an 
investigation into the conditions of fact which are 
to constitute the legal right of a party. Each has 
also involved, incidentally, the question of burden 
of proof, and the presumptions of law and fact 
which are involved in the establishment of any 
assumed conditions of right. As stated by Attor- 
ney General Cushing in 1855: “It is this consider- 
ation, namely, the relation of the question of proofs 
to the very different and quite independent ques- 
tion of the rule of right, which has involved the 
subject in uncertainty” and leaves the question in 
considerable doubt to the present day. 

In 1881, Attorney General McVeagh (17 Op. 
Atty. Gen. 12) continued the views of Attorney 
General Cushing rendered in 1855 and, in effect, 
stated that, since Congress had not seen fit to 
change the language in the statute under consider- 
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ation from line of duty to not misconduct or while 
in active service, etc., the construction which con- 
sistently had been placed on the phrase line of duty 

was to be regarded as settled. This later opinion 

of the Attorney General is another good example 

of the reasoning consistently used in determining 

duty status down to the passage of the act of 27 

September 1944, more fully discussed below. The 

facts before the Attorney General in 1881 involved 

an Army officer who, under orders to proceed to 

Columbus, Ohio, on public business, went to the 

depot at Cincinnati, and while expediting the 

checkage of his baggage, was struck on the head 

with a hatchet by the baggage master, as a result 

of which he was seriously disabled. 

In determining the duty status of the above 
Army officer, the Attorney General said: 

“Mr. Wetmore’s assumption of the duties of his 
office caused him to be subject to orders; the 
order caused him to come in contact with the 
baggage-master. Jf there did not intervene be- 
tween this contact and the injury an adequate 
and sufficient cause for which Mr. Wetmore was 
responsible, he is entitled to a pension. If while 
in the performance of his duty he had been in- 
jured by the fall of a carelessly piled lot of 
baggage, the performance of his duty would 
have been the mediate cause, for no respon- 
sibility would rest on him for the intervening 
cause.” [Emphasis supplied. | 

The Attorney General in the above case did not 
pass upon the weight or the credibility of the 
testimony concerning the circumstances surround- 
ing the Army officer’s injury, but he did reiterate 
and firmly establish the test which had consist- 
ently been used in determining cases of this na- 
ture—the criterion which bestows benefits in all 
those cases where the cause of disability or death 
is the logical incident or probable effect of duty 
in the service. 

Under the above authorities, it is clear that the 
mere fact that disability or death coincided in time 
with military or naval service was not sufficient 
to class it as suffered or contracted in the line of 
duty. The general criterion, as we have seen, was 
whether or not the cause of disability or death was 
the logical incident or probable effect of duty in 
the service. This test, it should be noted, neces- 
sarily excluded from line of duty those cases re- 
sulting from an act of misconduct. But was the 
determination of misconduct status a separate and 

independent determination or was this determi- 








nation necessary only to arrive at the ultimate 
determination of line of duty? Or did any of the 

statutes intend that their conditioned benefits 

should accrue as legal rights whenever a person 

in the naval service incurred disability or death 

from wounds or disease not the result of his own 

misconduct, i. e., was the phrase line of duty in- 

tended to be synonymous with the words not mis- 

conduct? Just how does the question of miscon- 

duct relate to the question of line of duty ? 

Under the authorities set forth above, it was 
always necessary to determine whether disability 
or death was due to misconduct, since it was gen- 
erally conceded by all concerned that any casualty 
resulting from misconduct could not have been 
incurred “in the line of duty.” All cases due to 
misconduct were exeluded at once from the pur- 
view of laws granting benefits in the line of duty, 
because certainly, such cases could not be attrib- 
uted to, or connected with, public duty—they were 
not the logical incident or probable effect of duty 
in the service. 

It is clear, however, that it was not only those 
cases resulting from misconduct that were ex- 
cluded from the purview of laws granting benefits 
upon the condition, “line of duty.” Probably more 
cases of disability and death, excluded from the 
purview of the statutes, occurred from matters 
entirely disassociated with misconduct. Speak- 
ing generally, the above authorities were to the 
effect that a person who, between the date of entry 
into the service and the date of his discharge, 
suffered injury or contracted disease, resulting 
in disability or death, was not entitled to benefits 
if such injury or disease was (1) due to an act 
of misconduct (2) due to some act or course of 
conduct disconnected with military or naval duties. 
It is apparent, therefore, that many cases were 
excluded from “line of duty,” not because of an 
act of misconduct, but because disability or death 
was due to some act or course of conduct not con- 
nected with military or naval duties. In a word, 
then, the determination of misconduct was and is 
necessary before determining duty status because 
of the fact that it was, and still remains, one of the 
settled causes of exclusion from the status of “line 
of duty.” 

In 1913 the long-established precedents on line 
of duty status were temporarily upset by a decision 
of the Court of Claims in the case of Moore v. 
United States (48 Ct. Clms. 110). In that case 
the beneficiaries of an Army officer brought suit 
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to recover the 6 months’ death gratuity under a 
statute conferring benefits in case of “death from 
wounds or disease contracted in line of duty.” 
Prior to the summer of 1908 Capt. William A. 
Moore, USA, had suffered from malarial fever 
while on duty in the Philippine Islands. He vis- 
ited his Ohio home on authorized leave and, after 
several weeks, was ordered to rejoin his regiment 
in Kansas. On his journey there in compliance 
with orders he fell ill of typhoid fever, was taken 
to a military hospital at Fort Leavenworth, Kans., 
and died there on 8 September 1908 as a result of 
that disease. The only question for decision in 
that case was whether Captain Moore’s death came 
within the above death gratuity statute. What 
did the phrase line of duty mean? 

The Court of Claims rejected altogether any 
necessity for determining causation in relation to 
line of duty status except in the case of miscon- 
duct. The Court, in holding that beneficiaries of 
the death gratuity could recover, laid down the 
broad rule that the above “death gratuity” statute 
conferred benefits, generally, whenever a soldier 
died while in the service from wounds or disease 
not the result of his own misconduct. The Court 
found as a fact that the disease contracted by Cap- 
tain Moore and which caused his death was the 
result of his debilitated condition due to impair- 
ment of his health by the conditions of the service 
while in the Philippine Islands. Upon this finding 
of fact, which was contrary to the findings of the 
War Department, Captain Moore’s beneficiaries 
would have been entitled to recover under the opin- 
ion of Attorney General Cushing and the long line 
of precedents based thereon. Nevertheless, the 
Court of Claims did not content itself with resting 
its decision on that ground but went further and 
held, in effect, that the words line of duty as used 
in the statute were synonymous with the words 
not the result of his own misconduct. 

The Court of Claims in the above case did not 
cite the opinions of the Attorney General rendered 
in 1855 and 1881, the history of the legislative en- 
actments relating to line of duty, or the opinion of 
the Circuit Court of Appeals (hodes v. U. S.; 79 
Fed. Rep. 740) in which opinion the long-estab- 
lished precedents of the War and Navy Depart- 
ments were expressly adopted. 

In the meantime, the rulings of the War Depart- 
ment, and in particular that of the Depart- 
ment which originally had denied the death gra- 
tuity in the above case of Captain Moore, came to 
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the attention of Congress. The members of that 
body apparently agreed with the rulings of the 
War Department and the long-established inter- 
pretation of the phrase “line of duty,” since an 
amendment to the act of 11 May 1908 (providing 


for payment of the death gratuity) was proposed 


and passed by Congress substituting the words 
“not the result of his own misconduct” for the 
words “contracted in the line of duty.” Congress 
thus recognized the desirability of changing the 
condition precedent to payment of the death gra- 
tuity, but believed it necessary to do this by legis- 
lative enactment. The Navy’s present death gra- 
tuity statute, the act of 4 June 1920, as amended 
(34 U.8. C. 943), also uses the words not the result 
of his own misconduct. For this reason, therefore, 
only a not misconduct holding is necessary at the 
present time to form the basis for payment of the 
6 months’ death gratuity. 

Instructions on line of duty determinations 


‘ were promulgated to the naval service in Section 


609 of Naval Courts and Boards (1917) after care- 
ful consideration of the decision of the Court of 
Claims in the above case of Moore v. United States, 
and with full knowledge that the decision con- 
tained a contrary interpretation of that phrase. 
Section 609 provided, in pertinent part, as follows: 


“Tt does not necessarily follow that in all cases 
where the death of a person in the service was 
not the result of his own misconduct that it must 
be held to have occurred in the line of duty. 
Thus, in a case where it appeared that the de- 
ceased, while on leave of absence, had gone to 
a hotel, engaged a room, and was later found 
asphyxiated as a result of a gas jet in the room 
having been left turned on and unlighted when 
he retired, there was no ground for finding that 
the death occurred in line of duty. Granting, 
in such cases, that death was accidental and was 
not caused by any fault of the deceased, it is 
nevertheless patent that his death was not due 
to an act of duty. Also in a case in which the 
deceased, while on leave of absence and not per- 
forming any act even remotely connected with 
the service, was run over by a train, it likewise 
could not properly be said that his death was 
due to an act of duty. . . . Many other cases 
of like character might be cited to show that 
there is a distinction between holding that death 
was not due to ‘misconduct’ and that it occurred 
‘in the line of duty.’ ” 
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In October 1918, the Chief of the Bureau of 
Navigation presented to the Judge Advocate Gen- 
eral the question as to whether the above instruc- 
tions contained in Naval Courts and Boards 
(1917) should be modified to the extent indicated 
in the decision of the case of Moore v. United 
States, supra. Although at this time the death 
gratuity statute granted benefits when death was 
not due to misconduct, the statutes and regulations 
of the Navy still required an interpretation of the 
phrase “line of duty.” The question was now pre- 
sented, therefore, as to whether the above inter- 
pretation of that phrase as set forth by the Court 
of Claims should be generally followed and applied 
in determining duty status for a// purposes within. 
the Navy Department. 

For those who may be interested, the following 
is quoted from a memorandum by the Judge Advo- 
cate General dated 29 October 1918 in answer to 
the above question submitted by the Chief of the 
Bureau of Navigation. 


“. . . the statement of the Court of Claims in 
the Moore case is not merely obiter but instead 
was put forth by the court as the basis of its 
decision. No appeal was taken by the Govern- 
ment, and the decisions of the Court of Claims 
are not without authoritative weight in the de- 
termination of questions of law arising in the 
executive departments. Speaking of the ‘effect 
of his own opinions upon the accounting offi- 
cers of the Treasury, the Attorney General has 
stated that such opinions ‘should be followed by 
them unless contrary to some authoritative ju- 
dicial decision which put the matter at rest’ 
(25 Op. Atty. Gen. 301,304). Isthe decision of 
the Court of Claims in the Moore case such an 
authoritative judicial decision, upon the con- 
struction of the words line of duty, as requires 
that it be followed in general in preference to 
the opinion of the Attorney General and the 
decision of the United States Circuit Court of 
Appeals? Idonotthinkso. There is no doubt 
that the Court of Claims’ decision, from which 
no appeal was taken, was final and binding upon 
the accounting officers in the particular case 
adjudicated, and in my opinion in like cases 
arising under the same statute. But the statute 
so construed by the Court of Claims is no longer 
in force and upon the question of construing and 
applying the words ‘line of duty’ in the general 
administration of the Navy Department, I think 
that the opinion of Attorney General Cushing, 





which was adopted by subsequent attorneys gen- 
eral as well as by the United States Circuit Court 
of Appeals, the executive departments, and Con- 
gress, should still be regarded as binding. Such 
is the view which has been taken by this Depart- 
ment since the decision of the Court of Claims 
was rendered, as evidenced by the subsequent in- 
clusion of the Attorney General’s construction 
and illustrative precedents based thereupon, in 
the volume entitled ‘Naval Courts and Boards, 
1917, published for information and guidance 
of the naval service.” 


In Court Martial Order No. 77-1919, page 22, 
the Secretary of the Navy held that the Navy De- 
partment “cannot at this late date assent to the 
proposition that the phrase ‘line of duty’ can by 
executive construction be given the meaning now 
advocated—viz, ‘that all deaths of officers or men 
should be held as having been incurred in the line 
of duty unless the proof is clear that they 
were caused through misconduct or inexcusable 
negligence.’ ” 

(This is the first part of a two-part article by the 
author. It will be concluded in an early issue of 
the JAG JOURNAL.) 


TO PLUNDER 
OR DESTROY 


By LCDR R. D. Foster, USN 


N A RECENT CASE, an officer was denied 
admission to the gambling casino of a hotel 
in Puerto Rico on the grounds that he was overly 
spirited, and he allegedly proceeded to carve up 
the upholstery on a lot of furniture in the imme- 
diate surroundings. He was charged, among 
other things, with Wilfully Destroying Property. 
The defense objected to the charge and contended 
that the offense should have been alleged as When 
on Shore Injuring the Property of an Inhabitant, 
which is one of several charges under the general 
heading of plundering on shore. 

The case raises several questions, none of which 
have been clearly settled and on which there is 
little or no authority. Is injury to private prop- 
erty one thing at home and another abroad? Are 
destroying and plundering separate offenses or 
the same offense in different settings? What is 
the difference between destroying private prop- 
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erty and injuring the property of an inhabitant, 
anyway ? 

Wilful destruction of private property is named 
as Wilfully Destroying Property in Section 111 
of Naval Courts and Boards, under the sanction 
of Article 22 of the Articles for the Government 
of the Navy, the catchall designed to cover offenses 
not specified in other Articles. The Section spe- 
cifically excludes from the name or charge offenses 
relating to United States property and offenses of 
plundering. 

Section 72 of Naval Courts and Boards form- 
ally designates the offense of injuring the prop- 
erty of an inhabitant as When on Shore Injuring 
the Property of an Inhabitant. This charge and 
other charges under the general heading of 
plundering (When on Shore Plundering (Abus- 
ing) (Maltreating) an Inhabitant) are sanc- 
tioned by Paragraph 16 of Article 8 of the Ar- 
ticles for the Government of the Navy, which pro- 
vides that such punishment as a court martial 
may adjudge may be inflicted on any person in 
the Navy who, “when on shore, plunders, abuses, 
or maltreats any inhabitant, or injures his prop- 
erty in any way.” 

The only distinction revealed in the formal 
names and ramifications of the two offenses is 
that one is sanctioned by Article 22 and the other 
by Article 8. 

Courts and Boards details the elements of wil- 
ful destruction. Section 111 states that the of- 
fense consists of wilfully destroying property out 
of ill will or resentment toward the owner, or 
wantonness. Courts and Boards is silent as to 
the elements of plundering, however, as are the 
cases and commentaries, and it is therefore neces- 
sary to dig by the light of the time-honored rule 
that the words of a statute or regulation are to be 
construed in their plain and ordinary meaning. 

According to the lay dictionary, the verb 
plunder means to pillage, spoil or sack, and hence, 
to take by force. This rather raw concoction is 
toned down by Black in his legal dictionary 
wherein it is stated that although the most com- 
mon meaning of the term “to plunder” is to take 
property from persons or places by open force, “in 
another and very common meaning, though in 
some degree figurative, it is used to express the 
idea of taking property from a person or place, 
without just right, but not expressing the nature or 
quality of the wrong done.” Cases are cited in 
support of the view. In order to prevent the 
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offense of plundering from spilling over into the 
field of robbery, the term plundering, as used in 
naval law, must be construed in accordance with 
Black’s dilution merely as a wrongful taking, 
without attempting to specify the “nature or 
quality of the wrong done.” 

It thus appears that plundering on shore, to- 
gether with the aspects and incidents thereof in- 
cluding the abuse of civilians and injury to their 
property, as set forth in Paragraph 16 of Article 
8, refers in plain and reasonable sense to the 
wrongful taking of the property of an inhabitant 
while on shore, abuse and maltreatment connected 
with such taking, and injury to property occa- 
sioned thereby. Unless the language of the para- 
graph regarding abuse of civilians and injury to 
property is limited to abuse or injury incidental to 
plundering, the provision spreads over the pro- 
vinces of murder, rape, robbery, and other clearly 
defined offenses, and expands into nothingness. 
It cannot be supposed that the framers of the 
Articles deliberately designed such a_ nullity. 
The relationship of Paragraph 16 to other pro- 
visions in the Articles, and the language of the 
paragraph itself, clearly import that it was in- 
tended to cover nothing more than the activity 
and incidents of plundering. 

Lined up in this fashion, the vague offenses in- 
volved in the plundering provision begin to. take 
shape, and their elements come into view. 

Plundering generally, as charged under When 
on Shore Plundering an Inhabitant, emerges as 
a depredation against private property involving 
less force than robbery and less subtlety than 
theft. The elements of the offense are a wilful 
and wrongful taking of the property of an in- 
habitant while on shore. Abusing or maltreating 
an inhabitant, as charged under When on Shore 
Abusing (Maltreating) an Inhabitant, consists of 
shoving, striking, assaulting, or injuring an in- 
habitant while engaged in plundering. Likewise. 
the offense of When on Shore Injuring the Prop- 
erty of an Inhabitant consists of injury or dam- 
age to property resulting from or occasioned by 
plundering. 

It is obviously not necessary to the three inci- 
dental offenses that the act of plundering be con- 
summated by an actual taking of property. 
Smashing a showcase for the purpose of taking 
cigars would constitute the offense of injuring 
the property of an inhabitant even though the 
shopkeeper managed to prevent the taking. The 
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same applies in the case of abuse or maltreatment. 

It should also be noted that wilfulness is not 
an element of any of these offenses except the pri- 
mary offense of plundering. The abuse, maltreat- 
ment, or injury to property may be wilful but 
need not be. A plunderer who accidentally knocks 
over and breaks a lamp is clearly open to the 
charge of injuring property. A plunderer who 
unintentionally strikes, knocks down or injures an 
inhabitant while carrying out his unlawful pur- 
pose is guilty of maltreating such inhabitant. The 
offender, in such cases, cannot hide behind the 
familiar concept that unintentional actions are not 
chargeable as crime. He stands in the position of 
the robber who must answer for murder in the 
event of an unintentional killing in the course of 
his felony. Intention, or the element of wilful- 
ness, in these cases is supplied by or derived from 
the unlawful intention to plunder, and it is suf- 
ficient unto the incidental offenses that the abuse, 
maltreatment, or injury to property occurs while 
the offender is engaged in wilfully and wrongfully 
taking, or attempting to take, property belonging 
to an inhabitant. 

The offense of injuring the property of an in- 
habitant has thus been trimmed out as injury done 
in the course of plundering. The offense is not 
necessarily wilful and, does not include the ele- 
ments of ill will or resentment toward the owner. 
The victim of plundering may, and ordinarily 
would be, personally unknown to the plunderer 
and therefore incapable of being the object of 
spite or enmity. 

And therein lies the difference between wilful 
destruction and plundering generally. The for- 
mer involves elements not included in the latter. 
Wilfu! destruction is perpetrated out of ill will 
and resentment or wantonness, and is the end 
sought in the action. Plundering is motivated by 
greed or avarice and has for its end personal gain. 

Except for dissimilarity in sanctions and ele- 
ments, the offenses of wilful destruction and plun- 
dering do not appear to differ in material respects. 
Contrary to an idea apparently prevailing in some 
quarters, historical reference, such authorities as 
there are, and reasonable interpretation indicate 
that these offenses are alike as regards subject and 
locality, and that a charge on either will lie 
wherever the elements are found. 

At least part of the confusion concerning the 
appropriate application of the charges seems to 
stem from a Court Martial Order issued in 1932 





(C. M. O. 10, 1932, 9) wherein it was held that 
the charge of Wilfully Destroying Property was 
unauthorized in connection with the destruction 
of the private property of a Nicaraguan in that 
country, and that the charge should have been 
When on Shore Injuring the Property of an In- 
habitant. The published order does not reveal 
the facts of the destruction and therefore gives 
rise to the inference that the charge of Wilfully 
Destroying Property is not appropriate to of- 
fenses committed on foreign shores. A review of 
the original record in the case discloses that the 
destruction consisted of damage to a bar and the 
breaking of various wine bottles and glasses. The 
wine and glasses were forcefully wrested from a 
proprietress when she refused to serve the accused 
and were later thrown down and broken. The 
bar was damaged in the tussle for the wine. The 
evidence indicates that the accused knew and at 
other times was friendly with the proprietress, 
and entertained no ill will against her. The 
property damage clearly occurred in the course or 
as an incident of plundering, and it was quite 
properly held that the offense should have been 
laid under a plundering charge. The Court Mar- 
tial Order issued in the case does not stand for 
the proposition that the charge of Wilfully De- 
stroying Property is not available to offenses on 
foreign soil involving the elements of wilful de- 
struction, and should be clarified in future orders 
to remove the grounds for such inference. Sec- 
tion 111 of Naval Courts and Boards is sufficiently 
comprehensive to cover the offense of wilful de- 
struction on any shore, and the sanction behind it 
abides wherever there are naval personnel. No 
reason appears, nor has any authority been found, 
for restricting the charge of Wilfully Destroying 
Property to offenses committed within the United 
States. 

It also appears that the plundering charges, in- 
cluding the charge of When on Shore Injuring 
the Property of an Inhabitant, are also of uni- 
versal application, and that there is no founda- 
tion for the doubt entertained by some as to 
whether these charges are available for offenses 
committed within the United States. 

A review of the history of Paragraph 16 of 
Article 8 indicates that the provision against 
plundering was borrowed from an analogous pro- 
vision among the Articles of War. The Rules for 
the Regulation of the Navy of the United Colonies 
of North America, hastily borrowed by Adams 
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from the English, and promulgated by the Con- 
tinental Congress in 1775, made no mention of 
plundering. The forerunner of the present pro- 
vision first appeared as an article in an Act for 
the Government of the Navy of the United States, 
enacted by the Fifth Congress in 1799, less than 
1 year after the establishment of a separate De- 
partment of the Navy. The Navy was in and 
under the War Department from 1789 until 1798. 
In the absence of some other explanation or prece- 
dent, it seems likely that the new provision in 
naval law relating to the maltreatment and abuse 
of inhabitants and their property, included im- 
mediately after a stretch of 19 years in the Army. 
reflected or was derived from the Army provision 
on the same subject. 

The British Articles of War in effect in this 
country at the beginning of the Revolutionary 
War contained an article forbidding soldiers to 
molest property “belonging to any of our subjects.” 
The Continental Congress apparently felt that 
such an inhibition was unnecessary in the case of 
American soldiers in their own country and 
omitted such provision from the American Arti- 
cles of War of 1775. The Congress quickly 
thought better of this, however, and incorporated 
the missing provision in new Articles of War en- 
acted in 1776. The article in question quaintly 
exhorted officers and soldiers “to behave them- 
selves orderly in quarters, and on their march,” 
and provided punishment for “whosoever shall 
commit any waste or spoil, either in walks of trees, 
parks, warrens, fish-ponds, houses or gardens, 
corn-fields, enclosures or meadows, or shall mali- 
ciously destroy any property whatsoever belong- 
ing to the good people of the United States.” In 
the Articles of 1806, the provision referred to 
property “belonging to the inhabitants cf the 
United States.” 

It will be noted that the provisions against 
plundering in both British and American Articles 
of War were not just incidentally addressed to the 
protection of inhabitants of the homeland, but 
seem to have been designed primarily for such 
purpose. These provisions were undoubtedly 
born out of recollection and resentment for the 
swashbucklers, condottieri, mercenary bands, and 
sanctioned bandoleros who plagued the civilian 
populations of Europe for many hundreds of 
years. These hirelings, who were answerable to 
some Emperor or war lord, and were untouchable 
by local authorities, showed little respect for any 
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populace. Wherever they happened to be, they ; 
took what they wanted for whatever they wished ~ 
to pay. Inhabitants at home and abroad were sub- — 
jected to the boot and the abuse. With these 
things in mind, the framers of the British and 
American Articles of War took no chances on the 
seemly conduct of the military at home. Inhabi- 
tants of the homeland were specifically mentioned 
in the inhibitions against plundering. 

The article against plundering incorporated in 
the Act for the Government of the Navy of 1799 
is in much the same form as the present article. 
It states that, “If any person, belonging to any 
ship or vessel of war in the service of the United 
States, shall, when on shore, on duty or otherwise, 
plunder, abuse, or maltreat, any inhabitant, or in- 
jure his property in any way, such person shall 
be punished as a court-martial shall direct.” A1- 
though the term “inhabitant” is not specifically 
associated with people of the United States as in 
the corresponding article of war, there is little 
doubt, in view of its antecedents and connections, 
that the term was broadened to “any inhabitant,” 
not to the exclusion of inhabitants of the United 
States, but for the purpose of including inhabi- 
tants on other shores visited in the course of far- 
flung naval operations. 

In addition to the above background informa- 
tion, there is hard and fast authority to the effect 
that the plundering charges are appropriate to 
offenses committed within the United States. In 
a 1910 case (C. M. O. 17, 1910, 11) the charge of 
When on Shore Plundering an Inhabitant was 
used in connection with the looting of a cottage 
at Piney Point, Md. Such usage was neither 
questioned nor criticized, the order being directed 
to other aspects of the case. It therefore seems 
that any doubt regarding the universal applica- 
tion of these charges may be safely laid to rest. 

And so it appears that the offenses of wilfully 
destroying private property and injuring the prop- 
erty of an inhabitant differ only in elements and 
sanctions, and that the legal draftsman, wherever 
confronted with depredations of this nature, may 
safely rely on the elements to choose the charge. 
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